








1. Approval of December 9, 2021 Meeting
Minutes












D. Discussion and Action on the Small Business Statement After Public Hearing
and Proposed Repeal of HAR Title 17 Chapter 896 and Adoption of Chapter
896.1, Licensing of Before and After School Child Care Facilities, promulgated

by DHS

Chair Cundiff suggests the board look at all four rules in its entirety. He introduces and
thanks Ms. Dayna Luka, Acting Child Care Program Administrator (DHS). Discussion Leader
Vice Chair Mary Albitz mentions the main feedback received during the public hearing was
regarding the requirement for continued education for substitutes and volunteers in the
proposed rule amendment. She also mentions there was a mention about “closed” lanais.

Ms. Tanya Enrico (DHS) explains that the public hearing was held July 30, 2021. There was
10 written testimony and 3 testifiers that attended the public hearing. The testimony provided
was regarding the licensing of Infant and Toddler Child Care Centers, licensing of Group Day
Care Centers, licensing of Before and After School Child Care Facilities.

Written testimonies were submitted; and comments were overwhelmingly in support of
reinserting the language pertaining to the use of lanai space to be used in calculating the
maximum number of children allowed on the license. Businesses testified as to how the
removal of the language to allow for lanai space to be counted as usable space would
negatively affect their operations.

The department acknowledges that while applying the rule regarding the use of lanai space in
the calculation for license maximum incorrectly, we will need time to rewrite it so that the
language is clear. The rule has been reinserted into the proposed rules that enclosed lanai
space will be counted in the license maximum until we are able to rewrite the rule in concise
language.

Ms. Tanya Enrico explains that DHS held discussion sessions with early childhood
stakeholders beginning in 2015 to discuss health and safety training hours. Discussions on
other proposed rules were held during quarterly DHS Child Care Advisory Committee
meetings and during statewide informational sessions that were held between 1/2019 —
3/2019. Infant and toddler childcare center providers agreed that the 16 hours of on-going
health and safety training over a 12-month period was a reasonable amount.

The recommendation to not require annual health and safety training for substitutes and
volunteers was partially incorporated. The number of on-going health and safety training
hours for substitutes and volunteers were reduced from 16 hours to 10 hours and 8 hours,
respectively. The requirement for a substitute and volunteer to complete on-going health and
safety training is to comply with the CCDBG Act of 2014 which requires caregivers to
complete on-going health and safety training annually. Completion of on-going health and
safety training hours increases the health and safety of children and the quality of childcare.

Vice Chair Albitz motioned to move all four items to the Governor for adoption. Mark Ritchie
seconded the motion, and the Board members unanimously agreed.



V. ADMINISTRATIVE MATTERS

A. Discussion and Action on the Board’s Investigative Taskforces Resulting Findings
and Recommendations on the Proposed Phase Il Website, in accordance with
Section 92-2.5(b)(1)(B), HRS

Chair Cundiff, discussion leader, turns it over to Rosie Warfield, Manager of eGovernment
Services, and Mark Moran of NIC Division. There were a few conversations with the task
force and some of the findings from it were that the site works well but it’s really focused on
the meetings and the attendance side. The focus now is to target the small businesses and
expanding the site to include more resources. As well as being able to send more targeting
messaging through Mail Chimp.

In the proposal there is a full breakdown of all the details down to the hour. The main areas
that the proposal will cover is a revised homepage to focus on specific ways small business
can get involved with the board; de-emphasize focus on meetings. The second item is the
meeting and agenda section. Add department level filtering to meetings, agendas, reports to
allow users to drill down to which agencies are being discussed in each meeting (by agency
or county) via filters/tags. The third updating some of the page content. Content updates for
resource pages (resources, small biz., gov't and rulemaking process). Assist with content
writing and updating rulemaking process graphics. For Mail Chimp, update signup form to
include email preferences (by agency/county), create email campaign to send existing users
to let them categorize their preferences, and design new email template to match site.

Ms. Warfield states that the next step is to approve the contract on February 3, 2022. This
will be to start of the revision of the website. A final presentation will be available before
June 2022.

Mark Ritchie motioned to accept the proposal from NIC. Vice Chair Albitz seconded the
motion, and the Board members unanimously agreed.

B. Discussion and Action on the Board’s Draft 2021 Annual Report Summary for
Submission to the Hawaii State Leqgislature, under Section 201M-5(f), HRS

Ms. Palcovich adds that we are just waiting for the Chair's Message to finalize the report.
Chair Cundiff noted that the total number of rules reviewed by the Small Business
Regulatory Review Board since inception is 983 rules. Mr. Yamanaka asks is there a follow
up on the “post” public hearing rules. Ms. Palcovich responds that yes, we do follow up and
some of the rules may come to the board next year 2022. Some of the rules take a while to
go through the process. The 2021 Annual Report Summary are rules reviewed this year to
date.

Mr. Ritchie motioned to approve the Board’s draft 2021 Annual Report Summary. Vice Chair
Shick seconded, and the Board members unanimously agreed.



C. Discussion and Update on Chapter 92, HRS and Act 220, Session Laws of Hawaii
2021 reqgarding in-person meeting locations where members of the public can
observe the remote meeting or testify in person

Chair Cundiff explains Act 220 begins January 1, 2022 and will affect in-person meetings.

As the Legislature and boards have been doing during the COVID-19 pandemic, boards will
be given the option under the Sunshine Law to hold remote meetings so that members of the
board and the public may participate from their homes, workplaces, or other locations
without having to show up in person at a physical meeting site.

While the bill thus expands public and board participation and access throughout our island
state by allowing for remote meetings, it also recognizes that there is a digital divide that
could affect members of the public or board who do not have the equipment, reliable internet
connection, skills, or desire to participate online. Therefore, a board must also provide at
least one physical location, with guaranteed connection via ICT to the remote meeting,
where board members and the public can go to participate in person if they so desire.
Although a board is not required to provide more than one physical location, it may choose to
provide for the public's convenience additional physical locations with ICT connectivity to the
remote meeting, but without being required to terminate the meeting if connectivity is
interrupted or lost to those courtesy sites.

Conference Room 436 is the designated room for the public if they choose to attend. Dori
and Jet’aime will be physically present during the Zoom meeting to satisfy the new Act 220
requirement.

D. Discussion and Action on the Delegation of Authority to Board Member(s) and/or
Staff to Submit Testimony and/or Testify on behalf of the Board during the 2022
Hawaii State Legislative Session

Mr. Yamanaka proposed Chair Cundiff be the designated representative for the board. Chair
Cundiff accepts authority. Chair Cundiff proposes Mr. Ritchie also be a designated
representative. Mr. Ritchie accepts to support new board members and to testify. He
suggests Chair Cundiff be the SBRRB legislative support. Mr. Yamanaka adds that Second
Vice Chair Shick is also a Honolulu representative and can be secondary, Mr. Shick accepts.

Chair Cundiff motioned to designate Ms. Palcovich to generate testimony and submit
testimony on the board’s behalf; for personal appearances and or representation of the board
with testimony Chair Cundiff will be primary contact for delegation authority; Second Vice
Chair Shick will be secondary, and Mark Ritchie an alternate. Vice Chair Albitz seconded the
motion, and the Board members unanimously agreed.

VI. NEXT MEETING - Thursday, January 20, 2022 at 10:00 a.m.

VIl.  ADJOURNMENT - Chair Cundiff made a motion to adjourn the meeting and Vice
Chair Albitz seconded the motion; the meeting adjourned at 11:49 a.m.
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[11. New Business — Before Public Hearing

A. Discussion and Action on Proposed
Amendments to HAR Title 16 Chapter
116, Travel Agencies, promulgated by
DCCA



PRE-PUBLIC HEARING SMALL BUSINESS IMPACT STATEMENT ™52 . v |
TO THE

SMALL BUSINESS REGULATORY REVIEW BOARD
(Hawaii Revised Statutes §201M-2)
Date: 10/25/2021

Department or Agency: DCCA - Professional and Vocational Licensing Division

Administrative Rule Title and Chapter: Title 16 Chapter 116

Chapter Name:

Travel Agencies

Contact Person/Title: Sandra Matsushima

E-mail; Smatsush@dcca.hawaii.gov Phone: (808) 586-2702

A.

To assist the SBRRB in complying with the meeting notice requirement in HRS §92-7, please attach
a statement of the topic of the proposed rules or a general description of the subjects involved.

Are the draft rules available for viewing in person and on the Lieutenant Governor's Website
pursuant to HRS §92-77

If “Yes,” provide details:

Yes \/ No

Rule Description:

New Repeal / Amendment Compilation

. Will the proposed rule(s) affect small business?

Yes / No

(If “No,” no need to submit this form.)

* “Affect small business” is defined as “any potential or actual requirement imposed upon a small business . . . that will cause a
direct and significant economic burden upon a small business, or is directly related to the formation, operation, or expansion
of a small business.” HRS §201M-1

* “Small business” is defined as a “for-profit corporation, limited liability company, partnership, limited partnership, sole
proprietorship, or other legal entity that: (1) Is domiciled and authorized to do business in Hawaii; (2) Is independently owned
and operated; and (3) Employs fewer than one hundred full-time or part- time employees in Hawaii." HRS §201M-1

Is the proposed rule being adopted to implement a statute or ordinance that
does not require the agency to interpret or describe the requirements of the
statute or ordinance?

Yes \/ No

(If “Yes” no need to submit this form. E.g., a federally-mandated regulation that does not afford the
agency thediscretion to consider less restrictive alternatives. HRS §201M-2(d))

. Is the proposed rule being adopted pursuant to emergency rulemaking? (HRs §201M-2(a))

Yes \/ No

(If “Yes” no need to submit this form.)

Revised 09/28/2018
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Pre-Public Hearing Small Business Impact Statement — Page 2

If the proposed rule affects small business and are not exempt as noted above,
please provide a reasonable determination of the following:

1. Description of the small businesses that will be required to comply with the proposed rules
and how they may be adversely affected.

The Charter Tour Operator(s), which currently has one registrant, Vacations
Hawaii, that will directly benefit by the proposed rules.

2. In dollar amounts, the increase in the level of direct costs such as fees or fines, and indirect
costs such as reporting, recordkeeping, equipment, construction, labor, professional
services, revenue loss, or other costs associated with compliance.

No additional direct or indirect costs are anticipated.

If the proposed rule imposes a new or increased fee or fine:

a. Amount of the current fee or fine and the last time it was increased.

b. Amount of the proposed fee or fine and the percentage increase.

c. Reason for the new or increased fee or fine.

d. Criteria or methodology used to determine the amount of the fee or fine (i.e.,

Consumer Price Index, Inflation rate, etc.).

3. The probable monetary costs and benefits to the agency or other agencies directly affected,
including the estimated total amount the agency expects to collect from any additionally
imposed fees and the manner in which the moneys will be used.

Monetary benefits to the department are not anticipated.

Revised 09/28/2018



Pre-Public Hearing Small Business Impact Statement — Page 3

4. The methods the agency considered or used to reduce the impact on small business
such as consolidation, simplification, differing compliance or reporting requirements,
less stringent deadlines, modification of the fines schedule, performance rather than
design standards, exemption, or other mitigating techniques.

Through the opportunity for input by the Vacations Hawaii and other stake holders
representing small business, the proposed rule amendments clarify and formalize current
Program practices.

5. The availability and practicability of less restrictive alternatives that could be
implemented in lieu of the proposed rules.

Currently there are no alternatives to the prospective rules changes.

6. Consideration of creative, innovative, or flexible methods of compliance for small
businesses. The businesses that will be directly affected by, bear the costs of, or
directly benefit from the proposed rules.

No direct costs or affects are expected for small businesses.

7. How the agency involved small business in the development of the proposed rules.

The Program has been in contact with the representative from Vacations Hawaii to provide
input and suggested language to and participate in the drafting of language for this rule
amendment. In addition, the public hearing will afford all interested persons the opportunity
to comment on the proposed rules.

a. If there were any recommendations made by small business, were the
recommendations incorporated into the proposed rule? If yes, explain. If no,
why not.

Revised 09/28/2018



Pre-Public Hearing Small Business Impact Statement — Page 4

8. Whether the proposed rules include provisions that are more stringent than those
mandated by any comparable or related federal, state, or county standards, with an
explanation of the reason for imposing the more stringent standard.

There are no mandated federal, state, or county standards applicable to this area.

If yes, please provide information comparing the costs and benefits of the proposed rules to
the costs and benefits of the comparable federal, state, or county law, including the following:

a. Description of the public purposes to be served by the proposed rule.

b. The text of the related federal, state, or county law, including information about
the purposes and applicability of the law.

c. A comparison between the proposed rule and the related federal, state, or
county law, including a comparison of their purposes, application, and
administration.

d. A comparison of the monetary costs and benefits of the proposed rule with the
costs and benefits of imposing or deferring to the related federal, state, or
county law, as well as a description of the manner in which any additional fees
from the proposed rule will be used.

e. A comparison of the adverse effects on small business imposed by the
proposed rule with the adverse effects of the related federal, state, or county
law.

* * *

Small Business Regulatory Review Board / DBEDT
Phone: (808) 586-2594 / Email: DBEDT.sbrrb.info@hawaii.gov
This Statement may be found on the SBRRB Website at: http://dbedt.hawaii.gov/sbrrb/resources/small- business-impact-statements

Revised 09/28/2018
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STATE OF HAWAII

DAVID Y. IGE CATHERINE P. AWAKUNI COLON
GOVERNOR OFFICE OF THE DIRECTOR DIRECTOR
JOSH GREEN DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS .
HEVTENART SOvERROR 335 MERCHANT STREET, ROOM 310 * ANND'!P‘?T%I"EQCTTQQEUCHI
P.0. BOX 541

HONOLULU, HAWAII 96809
Phone Number: 586-2850
Fax Number: 586-2856
cca.hawaii.gov

October 25, 2021

MEMORANDUM

TO: Chairperson Robert Cundiff
Small Business Regulatory Review Board
Department of Business, Economic Development & Tourism

FROM: Catherine P. Awakuni Colon, Director
Department of Commerce and Consumer Affairs

SUBJECT: Small Business Impact Review of the Proposed Amendments to Chapter 116,
Title 16, Hawaii Administrative Rules, Relating to Travel
Attached for your review is the proposal to amend Title 16, Chapter 116, Hawaii

Administrative Rules (“HAR”), the rules of the Travel Agencies Program.

l. Proposed Rules

The Travel Rules Program (“Program”) proposes the following amendments to Hawaii
Administrative Rules (“HAR”) Chapter 16-116. The reasons for the changes are as follows:

REFERENCES TO HAWAII REVISED STATUTES CHAPTER 468K

References to Hawaii Revised Statutes Chapter 468K. Housekeeping amendments,
which delete all references to Chapter 468K, Hawaii Revised Statutes (‘HRS”). Act 285,
Sessional Laws of Hawaii 1991, repealed Chapter 468K, HRS, and replaced it with a new
chapter, referred to hereafter as Chapter 468L, HRS.

SUBCHAPTER 3 — REGISTRATION

Section 16-116-12 Registration requirements. The purpose of a client trust account is
to safeguard consumer’s moneys until services have been provided. Each registration, whether
an individual or business entity requires a client trust account. Subsection (b) is amended to
codify the Program's current practice of requiring a separate registration of a branch office if the
branch office utilizes a separate client trust account from the principal office. A separate client
trust account is required so that any moneys received by a branch office are handled in
accordance with section 468L-5, HRS. It affords the same consumer protection by allowing the
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Robert Cundiff
October 25, 2021
Page 2

Department to take legal action, if necessary against each, the main registrant and the branch.
It also provides for a more business friendly environment offering two options for branch
registration. It would make it easier to enforce the law by allowing more access to records and
would simplify the enforcement process. Due to the amendments made to subsection (b), all
subsequent subsections are re-alphabetized accordingly. A new subsection (d) is being added
to clearly set forth that it is each applicant’s responsibility to furnish the information or
documentation requested and codifies the Program’s long standing policy placed upon all
applicants.

SUBCHAPTER 4 — DENIAL OR REJECTION OF REGISTRATION

Section 16-116-19 Denial or rejection of application. Subsection (a)(1) is amended by
deleting the reference to Chapter 468K, and inserting the proper statutory section, section 468L-
2.5, HRS, which provides the director the authority to deny the registration of a travel agency or
charter tour operator.

SUBCHAPTER 5 — RENEWAL

Section 16-116-28 The Director may refuse to renew or restore. This section is being
amended to delete the reference to Chapter 468K and make non-substantive amendments for
clarity and style.

SUBCHAPTER 6 — CLIENT TRUST ACCOUNTS, NOTARIZED STATEMENTS, DISCLOSURE
OF CONSUMER RIGHTS

Section 16-116-33.1 Charter tour client trust account; client trust account out of state A
new section is added to allow a charter tour operator to hold a client trust account in a federally
insured financial institution located out of the State.

The impetus for this amendment was the result of the notification to a sole charter tour
operator by a Hawaii financial institution managing their charter tour trust account. Specifically,
the Hawaii financial institution informed the sole charter tour operator that it would discontinue
offering its federal Department of Transportation public charter program depository account
services. The sole charter tour operator was also notified that the other three largest (as
measured by total assets) financial institutions in the State are unable to and/or are reluctant to
provide services to meet the federal reporting requirements of a charter tour trust account and
do not have the resources to accommodate this client.

The purpose of requiring the client trust account be maintained in the State is to ensure
that consumer funds are protected and the state has the ability to take action expeditiously if
there is a proof of conduct contrary to recognized standards that puts the funds at a serious risk
or loss. The Department’s objectives are twofold: 1) validate that the charter tour operator is
unable to maintain its client trust accounts in the State; and 2) ensure sufficient protection of
consumer funds located out of the State if there is a proven loss of local bank support.

As authorized in section 468L-5(e), HRS, this amendment outlines the parameters to
hold an out-of-state charter tour trust account. The Director sought other means to ensure that
the appropriate protections and services would be maintained for the consumers of the State.
Additional requirements to hold an out of state account are stringent and detailed. The charter
tour operator shall: 1) identify the out of state financial institution and its federal and state
regulator; 2) if applicable, list any publicly available enforcement orders issued by the regulator
against the financial institution; 3) if applicable, name the third-party vendor the financial
institution employs to manage the client trust account; and 4) provide executed copies of
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records required to operate as a public charter under Title 14 Code of Federal Regulations
(“CFR”) part 380, as amended. For your information the U.S. Department of Transportation
defines a U.S. Public Charter Operator as:

An indirect air carrier that is a citizen of the United States as defined in 49 U.S.C.
40102(a) and that is authorized to engage in the formation of groups for transportation
on Public Charters in accordance with [Part 380].

14 CFR 380 contains regulations regarding the conditions that must be met with respect
to the deposit and processing of consumer funds by a federally insured financial institution used
by federal public charter tour operators.

The charter tour operator must also submit statements from each of the three largest
federally- insured financial institutions in the State (as measured by total assets) that under
then-current circumstances cannot, is incapable of, or declines to manage a charter tour trust
account.

The charter tour operator must also agree to allow the Department of Commerce and
Consumer Affairs (“Department”) access to information relating to the client trust account. The
Regulated Industries Complaints Office must have the ability to obtain the same records in
State. The charter tour operator will bear any reasonable expenses associated with
reproduction of records requested by the Department, any enforcement action, and any
additional reasonable amounts for travel in connection with an audit. A quarterly report,
prepared by an independent certified public accountant, which must be filed with the
Department will be an additional safeguard.

SUBCHAPTER 8 - FEES

Section 16-116-44 Fees established. The fee schedule was included in the rules until
the fees were adopted in Chapter 16-53, HAR. All fees relating to the Department's boards and
commissions are set forth in Chapter 16-53. Chapter 16-53-40.5, HAR, was adopted in 1988,
and amended in 2016. A new subsection is added to refer to the fee schedule outlined in
Chapter 16-53, HAR.

After a discussion with the affected parties, the Department was informed that funds will
be moved to the out of state account after five days. Title 14, Code of Federal Regulations, Part
380 provides significant protection for consumers over and beyond the current requirements of
468L-5. All checks, money orders and credit card drafts must be deposited into a separate
escrow account at the depository bank. In addition, the bank must comply to agreements under
the force of the federal law, including that payments be made directly to the air carriers not
earlier than 60 days prior to departure; that if the charter is cancelled, the bank shall make
applicable refunds directly to charter participants. The federal rule (14 CFR 380.34(b)(1)
requires the charter tour operator to furnish a security agreement in the amount of at least
$10,000.00 times the number of flights, up to a maximum of $200,000.00. Consumers will be
provided ample protection with this additional bond requirement referenced in HRS 468L and
the federal rule.

Il. Small Business Impact Statement pursuant to section 201M-2, HRS:

1. The businesses that will be directly affected by, bear the cost of, or directly
benefit from the proposed rules?



Robert Cundiff

October 25, 2021

Page 4

The Charter Tour Operator(s), which currently has one registrant, Vacations
Hawaii, that will directly benefit by the proposed rules.

Description of the small business that will be required to comply with the
proposed rules and how they may be adversely affected?

We do not anticipate any adverse affects.

In dollar amounts, the increase in the level of direct costs such as fees or fines,
and indirect costs such as reporting, record keeping, equipment, construction,
labor, professional services, revenue loss, or other costs associated with
compliance?

No additional direct or indirect costs are anticipated.

The probable monetary costs and benefits to the implementing agency and other
agencies directly affected, including the estimated total amount the agency
expects to collect from any additionally imposed fees and the manner in which
the moneys will be used?

Monetary benefits to the department are not anticipated.

The methods the agency considered or used to reduce the impact on small
business such as consolidation, simplification, differing compliance or reporting
requirements, less stringent deadlines, modification of the fines schedule,
performance rather than design standards, exemption, or any other mitigating
techniques?

Through the opportunity for input by the Vacations Hawaii and other stake
holders representing small business, the proposed rule amendments clarify and
formalize current Program practices.

How the agency involved small business in the development of the proposed
rules?

The Program has been in contact with the representative from Vacations Hawaii
to provide input and suggested language to and participate in the drafting of
language for this rule amendment. In addition, the public hearing will afford all
interested persons the opportunity to comment on the proposed rules.

Whether the proposed rules include provisions that are more stringent than those
mandated by any comparable related federal, state, or county standards, with an
explanation of the reason for imposing the more stringent standard.

There are no mandated federal, state, or county standards applicable to this
area.

IR Other Alternatives in Lieu of Proposed Rules:

There appears to be no other way to implement and clarify the statutory

requirements.
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The proposed rules have been reviewed by the Legislative Reference Bureau and the
Department of the Attorney General.

The department submits these proposed rules and the Small Business Impact Statement
contained herein, for consideration by the Small Business Regulatory Review Board.

If you have any questions, please contact Sandra Matsushima, Executive Officer, at
(808) 586-2702 or email address smatsush@dcca.hawaii.qgov.

Very truly yours,

Catherine P. Awakuni Colon

Director

Attachment

CC: Sandra Matsushima, Executive Officer
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DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS

Amendment and Compilation of Chapter 16-116
Hawaii Administrative Rules

M DD, YYYY

1. Chapter 16-116, Hawaii Administrative Rules,
entitled “Travel Agencies”, 1is amended and compiled to
read as follows:

“HAWAIT ADMINISTRATIVE RULES

TITLE 16

DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS

CHAPTER 116

TRAVEL AGENCIES

Subchapter 1 General Provisions

§16-116-1 Objective

S§16-116-2 Definitions

Subchapter 2 Powers and Duties of the Director

§16-116-7 Delegation of authority

116-1
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Subchapter 3 Registration

§16-116-12 Registration requirements
§16-116-13 Registration issued; notice of change

Subchapter 4 Denial or Rejection of Registration

§16-116-19 Denial or rejection of application

Subchapter 5 Renewal

§16-116-24 Notice of renewal

§16-116-25 Date for filing

§16-116-26 Automatic forfeiture of registration

§16-116-27 Restoration of a forfeited registration

$16-116-28 Director may refuse to renew or restore
Subchapter 6 Client Trust Accounts, Notarized

Statements, Disclosure of Consumer Rights

§16-116-33 Client trust accounts
§1lo-116-33.1 Charter tour client trust account;
client trust account out-of-state

§16-116-34 Notarized statement
§16-116-35 Disclosure of consumer rights
Subchapter 7 Grounds for Denial, Revocation,

Suspension, Refusal to Renew or Restore, or to
Condition Registration

§16-116-39 Grounds for denial, revocation,
suspension, refusal to renew or
restore, or to condition registration

Subchapter 8 Fees

S§16-116-44 Fees established

116-2



§16-116-45 Form of fee
§16-116-46 Dishonored checks considered failure to
meet requirements

Subchapter 9 Recovery Fund--Repealed

§16-116-51 Repealed

Subchapter 10 Civil Proceeding

§16-116-55 Civil proceeding

Subchapter 11 Administrative Procedures
§16-116-60 Administrative practice and procedure
Historical Note: Chapter 16-116, Travel Agencies,
replaces chapter 16-105 of the rules of the Travel

Agencies and Travel Sales Representatives. [Eff
12/27/84; R 2/3/92]

SUBCHAPTER 1

GENERAL PROVISIONS

§16-116-1 Objective. This chapter is intended
to clarify and implement [seetions—463K-3+—468K—4
< A /] A VA w /l : 7 ]

’

HRS), to the
end that the provisions thereunder may be best
effectuated and the public interest most effectively
served. [Eff 2/3/92; am and comp 1/16/93; am and comp

] (Auth: HRS $468L-3) (Imp: HRS

chapter 468L, Hawaii Revised Statutes

§468L-3)

116-3



-2 Definitions. As used in [seetiens
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’
—468¥—11+] chapter 468L, HRS, and this chapter:
"Branch office" means any place or location,
other than the principal place of business, from which
a travel agency conducts a travel agency business.
"Travel agency" or "agency" includes any branch
office of a travel agency which maintains a separate

client trust account from the principal agency. [Eff
2/3/92; am and comp 1/16/93; am and comp

] (Auth: HRS $468L-3) (Imp: HRS
$468L-3)

SUBCHAPTER 2

POWERS AND DUTIES OF THE DIRECTOR

§16-116-7 Delegation of authority. The director
may delegate any of the director's powers and duties
as the director deems reasonable and proper, provided
that the director shall not delegate the director's
power and duty to:
(1) Adopt, amend, or repeal rules;
(2) Suspend or revoke any registration for any
violation of [ehapters—468K;-] chapter 468L,
HRS, or this chapter; and

(3) Grant, deny, renew, refuse to renew, or
otherwise condition a registration unless
the granting, denying, refusal to renew, or
conditioning of a registration does not
require the exercise of the director's

expertise and discretion. [Eff 2/3/92; comp
1/16/93; am and comp ]

(Auth: HRS $468L-3) (Imp: HRS §$436B-7,
468L-3)

116-4



SUBCHAPTER 3

REGISTRATION

§16-116-12 Registration requirements. (a)
Application for registration shall be made under oath
on a form provided by the director. The form may
require the agency to provide:

(1) The travel agency's name and any trade names

being used;
(2) Evidence of registration of the corporation,

partnership, organization, association, and
any trade names with the business
registration division of the department;

(3) The applicant's business address and phone
number and the business addresses and phone
numbers of each branch office; and

(4) Evidence that the client trust account has
been established in compliance with
subchapter 6.

(b) [Bech—eapptication—shalt beaccompanied—with
the—appropriate—Ffeess] A separate registration shall
be made for a branch office if the branch office
utilizes a separate client trust account from the
principal office.

(c) [Fe——shalt—Pe—each appticant's—responsibitity
te—fFuraish—the Information—or deocumentation
reguesteds] FEach application shall be accompanied by
the appropriate fees.

(d) It shall be each applicant’s responsibility
to furnish the information or documentation requested.
[Eff 2/3/92; am and comp 1/16/93; am and comp

] (Auth: HRS $468L-3) (Imp: HRS
§§4681.-2, 468L-3, 468L-5)

116-5



§16-116-13 Registration issued; notice of
change. A registration shall be issued only to
agencies meeting the requirements of chapter 468L,
HRS, and of this chapter and shall not be
transferable. Unless provided otherwise, in the event
of any change of information or documentation each
agency or applicant shall notify the director, in
writing, within ten days of the change. Notice to
registrants, as required by law, shall be deemed met
if notice is sent to the address on file with the
director. [Eff 2/3/92; comp 1/16/93; am and
comp ] (Auth: HRS $468L-3) (Imp:
HRS §$468L-2, 468L-3, 468L-5)

SUBCHAPTER 4

DENIAL OR REJECTION OF REGISTRATION

§16-116-19 Denial or rejection of application.
(a) An application for issuance of a registration
shall be denied when an application is insufficient or

incomplete. 1In addition, the director may deny
issuance of a registration:
(1) When a license of the applicant or any

officer, director, partner, or other
personnel of the applicant has been
terminated under section [468K—-5+] 468L-2.5,
HRS; or

(2) When a license or registration, as the case
may be, of the applicant or any officer,
director, partner, or other personnel has
been revoked or suspended under [ehapters]
chapter [468K+] 468L, HRS, [er—this
chapter]; or

(3) When an applicant fails to submit evidence
of establishment or maintenance of a client
trust account which is in compliance with
subchapter 6.
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(b) An application shall be automatically
rejected when the applicant, after receiving notice:
(1) Fails to pay the appropriate fees; or

(2) Fails to submit any information or

documentation requested by the director
within sixty days from the date of notice.

(c) Any application which has been denied or
rejected shall remain in the possession of the
director and shall not be returned.

(d) An applicant, whose application has been
denied, may file for an administrative hearing under
chapter 201, administrative [p¥raetiees] practice and
[proecedures] procedure of the department and chapter
91, HRS. [Eff 2/3/92; am and comp 1/16/93; am and
comp ] (Auth: HRS $468L-3) (Imp:
HRS §§91-2, 468L-3)

SUBCHAPTER 5

RENEWAL

§16-116-24 Notice of renewal. (a) All
registrations shall expire on December 31 of each odd-
numbered year.

(b) Before November 15 of the odd-numbered year,
the director or the director's authorized delegate
shall mail to every current registrant, a renewal
application to the address of the registrant on
record. [Eff 2/3/92; am and comp 1/16/93; comp

] (Auth: HRS $§468L-3) (Imp: HRS
§§468L-2, 468L-3)

§16-116-25 Date for filing. (a) All
registrants shall complete and submit a renewal
application, together with the required fees and a
notarized statement which shall be in compliance with
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subchapter 6, on or before December 31, 1993, and
every subsequent odd-numbered year.

(b) A completed renewal application with the
required fees and documents sent by United States mail
shall be considered timely filed if the envelope bears
a postmark no later than December 31 of the odd-
numbered year.

(c) Failure to submit the notarized statement
commencing with the 1994-95 renewal and each biennium
thereafter shall cause the registration to be
automatically forfeited. [Eff 2/3/92; am and comp
1/16/93; comp ]  (Auth: HRS $468L-3)
(Imp: HRS §$468L-2, 468L-5)

§16-116-26 Automatic forfeiture of registration.
The failure to timely renew the registration, pay the
required fees, submit the required documentation, or
pay fees with a check which is honored upon first
deposit shall cause the registration to be
automatically forfeited. [Eff 2/3/92; comp 1/16/93;
comp ] (Auth: HRS $468L-3) (Imp:
HRS §§468L-2, 468L-5)

§16-116-27 Restoration of a forfeited
registration. (a) A registration which has been
forfeited may be restored within six months of the
forfeiture provided the applicant pays the appropriate
fees, including restoration fees, and submits the
notarized statement in compliance with subchapter 6.

(b) An applicant who fails to restore the
registration as provided above shall apply as a new
applicant. [Eff 2/3/92; am and comp 1/16/93; comp

] (Auth: HRS $468L-3) (Imp: HRS
§§468L-2, 468L-3)
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§16-116-28 Director may refuse to renew or
restore. (a) The director may refuse to renew or
restore the registration for failure or refusal of the
applicant or registrant:

(1) To properly complete or timely submit the
application, all fees, and required
documentation;

(2) To provide evidence that the travel agency's
practices are in accordance with chapter
468L, HRS, and this chapter; or

(3) To provide evidence of establishment and
maintenance of a client trust account.
(b) In addition, the director may refuse to

renew or restore registration [+
+3——7>Fe] to any agency whose activities have been

enjoined by court order [+—e=

(D) T Az A~z haszi e W N rraosri s
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aecordance—with section468K—5—HRS+] [Eff

2/3/92; comp 1/16/93; am and comp
] (Auth: HRS $§468L-3)
(Imp: HRS §§468L-2, 468L-3)

SUBCHAPTER 6

CLIENT TRUST ACCOUNTS, NOTARIZED STATEMENTS,
DISCLOSURE OF CONSUMER RIGHTS

§16-116-33 Client trust accounts. (a) Each
travel agency shall provide evidence of the
establishment of the client trust account or accounts,
which may be either a checking or savings account, by
letter or a verified document from a federally insured
financial institution located in Hawaii which states
when the account was established, and the account
number, or a copy of a blank, void check which bears
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the name and address of the financial institution,
identifies the account as a client trust account, the
name of the travel agency, and the client trust
account number.

(b) A travel agency may deposit the agency's own
moneys into the client trust account as advance
moneys; provided that records regarding the amount of
the advance deposit are maintained by the agency. An
agency may withdraw the agency's own moneys; provided
the date and amount of withdrawal is clearly

identified in the agency's records. [Eff 2/3/92; am
and comp 1/16/93; comp ]  (Auth: HRS
§468L-3) (Imp: HRS §468L-5)

§16-116-33.1 Charter tour client trust account;
client trust account out of state. (a) Every travel
agency engaged in the business of a charter tour
operator shall establish and maintain a separate
charter tour client trust account solely for the
purpose of the travel agency’s charter tour business.
The charter tour client trust account shall be
maintained in accordance with section 16-116-33,
except as provided for in this section.

(b) A charter tour operator may deposit client
trust account funds in a federally insured financial
institution located out of the State upon the approval
of the director; provided that the charter tour

operator:
(1) Files an application with the director, on a
form prescribed by the department, that
shall:

(A) Identify the out of State financial
Institution and its federal and state
regulator, as applicable;

(B) List publicly available enforcement
orders issued by its federal or state
regulator against the out of State
financial institution, if any;

(C) Name the third-party vendor the out of
State financial institution employs in
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its management of the client trust
account, if any; and

(D) Include executed copies of the Public
Charter Depository Agreement,
Certification of the Public Charter
Operator, Direct Air Carrier, and
Escrow Bank, and other records required
to operate as a public charter under
title 14 Code of Federal Regulations
part 380, as amended.

(2) Submits with its application, statements
from each of the three largest federally
insured financial institutions in the state
(as measured by total assets), that each
financial institution, as of the date of the
statement and under then-current
circumstances cannot, is incapable of, or
otherwise declines to manage a charter tour
trust account for a charter tour operator
licensed to operate as a public charter
under title 14 Code of Federal Regulations
part 380, as amended; provided that a
notarized statement from the charter tour
operator stating that one or more of the
banks did not respond in writing with the
required information within thirty days of a
request for a statement required by this
subsection shall conclusively satisfy the
requirement of this subsection for the
applicable bank(s); and

(3) Agrees, in writing, to produce to the
department and the department may access,
receive, and use for official investigative
purposes, and use any books, accounts,
records, files, documents, or information
relating to the client trust account.

(c) A charter tour operator who has applied for
and obtained approval from the director to deposit
sums in a trust account maintained in a federally
insured financial institution outside the State shall:

(1) Maintain records of the out of State
financial institution relating to the
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charter tour trust account at the charter
tour operator’s place of business in the
State, including copies of records required
to be filed in compliance with title 14 Code

of Federal Regulations part 380, as amended;

File a quarterly report, as required by

section 468L-26, HRS, prepared by an
independent certified public accountant
licensed pursuant to chapter 466, HRS,
containing a statement affirming that all
funds have been deposited in accordance with

the charter tour operator’s Public Charter
Depositor Agreement on file with the
department;

Bear any reasonable expense to reproduce any

records requested by the department to
determine compliance with this chapter;
Bear any reasonable expense associated with

any enforcement action taken on behalf of
the department to protect consumers or
otherwise ensure compliance with this
chapter;

Bear any additional reasonable amounts for

travel, per diem, mileage, and other
reasonable expenses incurred in connection
with an audit, payable to the department;
and

Comply with the requirements of this

administrative rule or order of the director

promulgated under the authority of this
chapter. [Eff and comp ]
(Auth: HRS §§468L-3, 468L-21) (Imp:
§468L-23)

§16-116-34 Notarized statement. (a) Each

agency shall provide, by way of notarized verification
by the principal owner or a responsible person of the
travel agency, the following information on a form
provided by the director:
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(4)
(3)

(b)

The date the account was established,
account number, name and address of the
federally insured financial institution
located in Hawaii;
That sums received from consumers for travel
services have been deposited, or charged to
the appropriate payment processing or card
issuing company, by the agency within five
business days of receipt or charge, as the
case may be;

That withdrawals made were:

(A) For partial or full payment for travel
services to the entity or an authorized
representative of the entity directly
providing the travel services;

(B) For partial or full payment to another
registered travel agency who in turn
will be paying the travel services
provider from the travel agency's

account;

(C) To provide refunds to consumers;

(D) To withdraw advance deposits made by
the agency;

(E) To withdraw the amount of the sales

commissions, up to a maximum of fifteen
per cent;

(F) To withdraw any interest earned and
credited to the trust account; or

(G) Subsequent to providing all travel
services, tickets, or other
documentation binding upon the ultimate
provider to the consumer; [and]

That the account has not been closed[+]; and

All notarized statements shall have been

prepared within three months of the due date

to the director.

A travel agency shall make available for

inspection and audit the agency's books and records,
including books and records of any branch office
within three business days of a written request by the
director or the director's authorized delegate. [Eff

2/3/92;

am and comp 1/16/93;am and
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comp ] (Auth: HRS $468L-3) (Imp:
HRS §§468L-3, 468L-5)

§16-116-35 Disclosure of consumer rights. (a)
Every travel agency shall provide to a consumer a
written disclosure of the consumer's rights under
section 468L-7, HRS, no later than at the time the
travel agency issues tickets, vouchers, or documents
for travel services to the consumer.

(b) In the case of repeat customers or business
accounts, the disclosure need only be given once,
provided the travel agency is assured that the
customer or business is aware of the provisions under
section 468L-7, HRS.

(c) In the case of group travel, the agency need
not provide a form to each group member, but shall be
required to provide a form to the group leader;
provided the agency is assured that the group leader
will accept responsibility to inform members of the
group of the provisions under section 468L-7, HRS.

(d) A travel agency shall obtain approval from
the director or the director's authorized delegate
prior to using the consumer's rights form developed by
the agency. Approval may be withheld if the form:

(1) Does not contain all provisions under

section 468L-7, HRS;

(2) Is less than 8-point [hedwetiea] Helvetica

size print; or

(3) Fails to make necessary disclosures in a
clear manner. [Eff 2/3/92; am and comp
1/16/93;am and comp ] (Auth:
HRS $§468L-3) (Imp: HRS $§468L-7)

SUBCHAPTER 7

GROUNDS FOR DENIAL, REVOCATION, SUSPENSION, REFUSAL TO
RENEW OR RESTORE, OR TO CONDITION REGISTRATION
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§16-116-39 Grounds for denial, revocation,
suspension, refusal to renew or restore, or to
condition registration. In addition to any other acts
or conditions provided by law, the director may deny,
revoke, suspend, refuse to renew or restore, or
condition in any manner, any registration for any one
or more of the following acts or conditions:

(1) Failure to meet or maintain the conditions
and requirements necessary to qualify for
the granting of registration;

(2) Failure to establish or maintain a client
trust account in accordance with section
468L-5, HRS, and subchapter 6;

(3) Failure to notify the director of any change
in the travel agency's client trust account
number or location within three business
days of the change;

(4) Failure to allow the inspection or audit of
books and records in accordance with section
468L-3(6), HRS, and section 16-116-34;

(5) Failure to notify the director of any change
of information, documentation, or mailing
address in accordance with section 16-116-
13;

(6) Violating any condition or limitation upon
which the conditional registration was
issued;

(7) Violating this chapter, the applicable
licensing laws, or any rule or order of the
director; or

(8) Failure to comply with the deposit and
withdrawal provisions of chapter 468L-5,
HRS, and this chapter [+—e*
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468K-5,

HRS §$436B-19,

(Imp:
468L-5)

§468L-3)
468L-3,

SUBCHAPTER 8

FEES
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refundable.
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.
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]
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if in the

shall be made payable to

The fees,

§16-116-45 Form of fee.

form of money order or check,

[Eff

the department of commerce and consumer affairs.
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I11. New Business — Before Public Hearing

B. Discussion and Action on Proposed
Amendments to HAR Title 16 Chapter
115, Professional Engineers, Architects,
Surveyors, and Landscape Architects,
promulgated by DCCA
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